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IN THE COURT OF  OMBUDSMAN, ELECTRICITY PUNJAB,

# 248, SECTOR 19-A, CHANDIGARH.

APPEAL No. 16 of 2010.                              Date of Decision:  5.10.2010

M/s Sachdeva & Sons Rice Mills.   

                                                               ………PETITIONER   

ACCOUNT No.  LS-31
Through

Sh.A.C.Passi. 
VERSUS

PUNJAB STATE POWER CORPORATION LIMITED.





                                          ….RESPONDENTS. 
Through 
Er.Raghbir Singh, 

Addl. Superintending Engineer,

Er.Ravinder Singh,SDO,

Operation  Division,

P.S.P.C.L Jandiala-Guru.
1.

 An application for condoning the delay in   filing the petition against the Order dated 30.12.2003 of Dispute Settlement Authority (DSA) in respect of the disputed demand of Rs.10,78,456/- was received in this office on 7.8.2009.  The application for condonation of delay and petition was considered no-nest  and dismissed in order dated 20.10.2009 on the ground that petitioner did not  deposit 50% of  the disputed amount as determined by the DSA prior to filing of the petition which is a mandatory requirement.  This Order was challenged before the Hon’ble High Court of Punjab and Haryana in CWP No.6895 of 2010.  The Hon’ble High Court in it’s decision dated 26.4.2010 set aside the impugned Order with the direction to the respondents “to accept the draft and consider the application for condonation of delay filed alongwith the appeal on its own merits and if it merits acceptance to dispose of the appeal by giving an opportunity to the petitioner to present its case.” The learned counsel appearing for the petitioner before the Hon’ble High Court had filed a copy of the Demand Draft drawn on Union Bank of India on 2.12.2009 to show that a draft of Rs.1,80,000/- was taken in the name of the Punjab State Electricity Board and submitted alongwith a separate application filed on 16.12.2009.

2.


The Order of the Hon’ble High Court was received in this office on 28.5.2010. To ascertain whether the petitioner has actually made the mandatory payment of 50% of the disputed amount, a letter was issued to the petitioner on 31.5.2010, requiring him to submit documentary proof of the payment  at the earliest, so that the appeal could be considered for hearing as per directions of the Hon’ble High Court.  A reply was received on 14.7.2010, after more than a month of the issue of above letter from this office, intimating that “DD for Rs.1,80,000/-  for completing the 50% deposit of the disputed amount was tendered by us alongwith writ filed in the Hon’ble Punjab and Haryana High Court.  The return of the said DD is awaited and we shall deposit the amount with the PSEB KOT MOT SINGH SUB DIVISION, Amritsar shortly for the matter to be heard by the court of Ombudsman, Electricity on merits”.  From this reply it was noted that whereas in the Order of the Hon’ble High Court, it is mentioned that a copy of Demand Draft (DD) was filed, in the letter, it is stated that the DD was tendered with the Writ Petition filed in the Hon’ble High court.  It was also observed that the petitioner did not make any effort to substantiate the submission of DD of Rs.1,80,000/- and letter dated 16.12.2009 in this office as stated before the Hon’ble High Court.  Therefore, this office again issued a letter dated 22.7.2010, requesting the petitioner to supply the following documents immediately.  
1.
A copy of application dated 16.12.2009 referred to in C.W.P. No.6895 of 2010, vide which Demand Draft of Rs.1,80,000/- was submitted to PSEB. 

2.
To whom the said application dated 16.12.2009 was submitted and receipt of this application.

3.
An affidavit on the non-judicial stamp paper of the requisite amount duly attested by the Judicial Magistrate, First Class showing the present status of the demand draft.



No reply was received in response to this letter.  The petitioner was once again requested, on 9.8.2010, to supply the desired documents without any further delay. A reply was received on 12.8.2010 intimating that application dated 16.12.2009 was for filing before the Ombudsman, which was not entertained.  An affidavit regarding status of Demand Draft for Rs.1,80,000/- was also filed alongwith the reply.  It was noted from the affidavit that in para - 7, it is stated:-


“7, that the appellant approached the Hon’ble Ombudsman Electricity on 16.12.2009 and the DD issued by Union Bank of India for a sum of Rs.1,80,000/- was submitted for forwarding to the respondent.”



In para 10, it is stated:- 

 

“10, that the DD No.010418 dated 2.12.2009 of Union Bank of India was enclosed with the writ petition No. CWP 6895/2010.”


The sworn statement made in the affidavit were found to be in contradiction to what was submitted before the Hon’ble High Court.  There is no record either in this office or with the petitioner that he presented/submitted the Demand Draft dated 2.12.2009 alongwith a separate application on 16.12.2009 before any authority. Again, whereas before the High Court, a copy of the Demand Draft was filed by the learned counsel appearing for the petitioner, in the affidavit, it is clearly stated that the DD No.01048 dated 2.12.2009 was enclosed with the writ petition.  Again, even after the decision of the Hon’ble High Court and issue of letter by this office the DD was not submitted in any office on the plea that it has been mis-placed.  It was stated in the Affidavit that duplicate DD will be obtained and filed.  Ultimately a letter was received in this office on 24.8.2010 stating that the Demand Draft has been tendered to the PSPCL Sub Divisional Office for deposit.  



From the above, it is obvious that  the petitioner inordinately delayed the  deposit of  mandatory payment of 50% of the disputed amount even after the  decision of the Hon’ble High Court dated 26.4.2010 and issue of letter dated 31.5.2010 from this office.  However considering that finally the amount has been deposited by the petitioner, the application of the petitioner for condonation of delay is being taken up for consideration as per directions of the Hon’ble High Court.

3.

The appeal was fixed for hearing for 23.9.2010.  A request for adjournment was received from the petitioner and the case was adjourned to 5.10.2010.  Sh. A.C. Passi, authorized representative of the petitioner attended the proceedings. On behalf of the respondents Sh.Raghbir Singh, Sr. Xen alongwith Brig. B.S. Taunque, Advocate, appeared.  
4.

The authorized representative of the petitioner (Counsel) informed that the petitioner runs Account No.LS – 31 with sanctioned load of 1284.999 KW.  On 19.12.2002, a joint inspection by a team of officers of the Board, as alleged in the Demand Notice dated 20.12.2002, was carried out in the business premises of the petitioner.  In the demand notice dated 22.12.2002, a malpractice was alleged that the petitioner was running an unauthorized load of 1437.941 KW of disconnected A/c No. LS -16 connected  through H.T. cable in addition to connected load of A/c No. LS -31.  This was disputed by the petitioner before the DSA. The   appellant did not get any relief from the lower authorities and                was aggrieved by the Order dated 18.3.2004 of the DSA, which was received on 23.03.2004. An appeal was preferred on 20.04.2004 before the Board Level Review Committee (BLRC) within the stipulated time.  A letter was received from the concerned office of the then Punjab State Electricity Board (PSEB) to deposit 1/3rd of the disputed amount. As it was not possible for the for the petitioner   to make such a heavy payment, being a sick unit, a request was made to exempt the deposit of 1/3rd amount.  Again a letter was received from PSEB to deposit 10% of the disputed amount in place of 1/3rd.  However, no deposit could be made and again a request was made to exempt this amount of 10% also.  Thereafter, there was no correspondence with PSEB, nor any letter was received till July, 2009. A letter dated 7.7.2009 was received informing the petitioner that the BLRC was not to hear any appeals and the petitioner was advised to approach the concerned court.  He stated that the petition before the Ombudsman was filed within 30 days after the receipt of this communication, but beyond 30 days of the Order dated 30.12.2003 of the DSA, which is being challenged.  In view of these submissions, it was argued that appeal is not time barred having been filed in time before the BLRC and thereafter before the Ombudsman.  
5.

The representative of the respondents defending the case on behalf of Punjab State Power Corporation Limited  (PSPCL) submitted that the case of the petitioner was decided by the DSA on 5.2.2004 and a copy of the decision was sent vide letter dated 18.3.2004.  The appeal was filed with BLRC on 20.4.2004.  The petitioner had not made deposit of mandatory amount of 50% of the disputed amount.  Therefore, a number of letters were sent to the petitioner requesting him to deposit the requisite amount, so that the appeal could be taken up by the BLRC.  On a request of the petitioner, as a special case, he was allowed to deposit 10% of the disputed amount, but even this amount was not paid.  He referred to the various letters from PSEB requesting the petitioner to make the payment.  Since the copies of correspondence with the petitioner had not been filed earlier, the case was adjourned to 28.10.2010 fur further deliberations with a direction to both the parties to produce complete status of the pendency of appeal filed before the BLRC.

6.
On the next date of hearing the representative of the respondents Sr. Xen, Sh. Raghbir Singh, produced the copies of the letters / correspondence with the petitioner.  It was pointed out that necessary directions were issued to the petitioner by the Chief Engineer/Commercial in his letter dated 28.10.2004 to deposit 50% mandatory amount, so that the appeal could be put up for hearing in BLRC.   Thereafter the petitioner was reminded in letters dated 8.1.2005, 21.2.2005 and 11.3.2005 to deposit the mandatory 50% amount, but no compliance was made.  The petitioner made a request to the BLRC to exempt the deposit of mandatory 50% of disputed amount as it was a sick unit.  This request was compassionately considered and as a special case, in relaxation to the rules, it was decided to allow the petitioner to deposit 10% of the balance disputed amount.  This was intimated to the petitioner vide office letter dated 1.6.2005.  This decision was duly conveyed to the petitioner who has admitted the receipt of this order.  Thus in spite of having been allowed number of opportunities for making the mandatory payment and even after decision to allow to deposit only 10% of the disputed amount, no payment was made by the petitioner.  Accordingly the appeal filed by the petitioner before the BLRC died its own death and was invalid due to non payment of mandatory amount.
7.

The Counsel for the respondents Brig. B.S. Taunque, argued that there has been inordinate delay in filing the appeal before the Ombudsman.  The Order of the DSA was received by the petitioner on 23.03.2004.  No valid appeal was pending before the BLRC.  The present appeal was filed on 7.8.2009.  Thus, there was inordinate delay in filing the appeal. He relied upon the decision of Hon’ble Punjab and Haryana High Court in CM 11634 C of 2007 and Regular Second Appeal No.4122 of 2007 and stated that the Hon’ble High Court has up-held  that the limitation must apply where the statute so provides.  Limitation can not be condoned on the ground of compassion or equitable consideration or where the party seeking condonation appears to be negligent and accordingly the appeal for condonation of delay of 638 days in filing the appeal was dismissed by the Hon’ble High Court. He referred to para 9 of the above judgment which reads as under:-
“I am not impressed by this argument; it is the duty of the party also to follow his/her case.  It cannot be believed that the applicant-appellant has not bothered to enquire about his case for a period of more than two years.  If he has not taken any interest, it is sheer negligence on the part of the applicant-appellant.  In the absence of there being any details about the shifting of the office of counsel and the time when it came to the notice of the party/counsel, the grounds urged in paragraph 3 of the C.M.  Application can not be taken on its face value.” 


He argued that in the present case, the petitioner did not bother to know the fate of his appeal pending before the BLRC and did not deposit the mandatory amount.  He further submitted that negligence is also proved on the part of the petitioner as even after coming to the office of Ombudsman; he did not care to deposit the mandatory amount till his appeal was rejected by the Hon’ble Ombudsman on this ground.  He prayed to dismiss the application for condonation of delay.

8.

Responding to the 
pleadings of the respondents, the petitioner’s counsel submitted that in response to letters from PSEB regarding deposit of 10% amount, a letter was written on 27.5.2005 making request for hearing of the appeal without deposit of any amount as it was a sick unit.  He further stated that in a letter dated 8.8.2005, the SDO was requested to consider representation dated 27th May, 2005 of the petitioner and allow the appeal to be heard without deposit.  Since his request was pending with PSEB and nothing was heard from PSEB, the appeal was pending before the BLRC.  Accordingly delay in filing the appeal before the Ombudsman deserves to be condoned.

9.

Sr. Xen  Sh. Raghbir Singh in response to above  stated that the letter dated 4.8.2005 is addressed to the SDO, whereas in the case of the petitioner, the competent authority for considering any request  was the BLRC.  Moreover this letter was simply an information letter to the SDO without any request to initiate any action  in this matter.  He again prayed that request for condonation of delay deserves to be rejected.

10.

Written submissions filed by the petitioner as well as by the respondents and arguments put forth by both the parties have been carefully considered.  Admitted facts in this case are that appeal against the order of the DSA dated 18.3.2004 was filed before the BLRC on 20.4.2004.  However, in spite of various communications to the petitioner to deposit the requisite mandatory amount, no deposit was made.  The letter intimating the petitioner to deposit the 10% of the disputed amount was written on 1.6.2005 and receipt of this letter has been admitted on behalf of the petitioner.  The petitioner did not comply with this letter.  Hence, issue to be considered is whether any maintainable appeal was pending before the BLRC which could be revived by filing an appeal before the Ombudsman   in view of letter dated 7.7.2009, referred to by the petitioner?  And whether in the case of the petitioner limitation starts from the date of the Order of the DSA or letter   dated 1.6.2005 informing the petitioner to make the payment of 10% to enable the BLRC to take up the appeal.  A reference in this regard is made to the Electricity Supply Regulations (ESR) 144.2.1 wherein it is provided that appeal is to be filed within 30 days from the date of the issue of appeal order and the consumer shall also deposit 50% of the balance amount before the appeal is taken up by the Appellate Authority.  According to this provision, payment of 50% of the balance amount is a mandatory requisite for hearing of the appeal by the Appellate Authority. In other words the appeal is maintainable only after the deposit of requisite mandatory amount as specified in the ESR 144.2.1.  In the case of the petitioner, no doubt, the appeal against the Order of the DSA was filed before the BLRC within time but mandatory payment of requisite amount was not made.  This requirement was not complied with by the petitioner despite several letters written by the respondent.  The request of the petitioner for waiving of the mandatory requirement of deposit of 50% of disputed amount was favourably considered by the respondent and opportunity was allowed to make the payment of only of 10% of the disputed amount.  The petitioner failed to avail of this opportunity.  The counsel of the petitioner has referred that a  request was made to waive off the payment clause for hearing the appeal,  but no evidence of any such request subsequent to the issue of letter dated 1.6.2005 has been brought on record.  The letter dated 4.8.2005 is addressed to the SDO to consider representation dated 27.5.2005.  Copy of letter dated 27.5.2005 was not produced.  In any case, the request had already been considered and decision was conveyed to the petitioner in letter dated 1.6.2005. There was no compliance from the petitioner.  Considering these facts, it emerges that no maintainable appeal was pending before the BLRC as mandatory deposit of requisite amount had not been made by the petitioner.  It is worth mentioning that appeal was filed on 20.4.2004 and no payment was made even after 1.6.2005, when the representation of the petitioner had been considered and the requirement of mandatory deposit was reduced to 10%.  It only leads to one conclusion that appeal filed before the BLRC was not maintainable and was nonest.    


The Counsel has relied upon the letter dated 7.7.2009 sent by the SDO to the petitioner to argue that limitation date starts from the issue of this letter.  This contention of he counsel has no merit as no maintainable appeal was pending on this date.  Further from the perusal of this letter, it is noted that such letters were sent in number of cases intimating in general that in accordance with the Electricity Act 2003, the appeals are not to be considered by the BLRC and advising the petitioner to take necessary action accordingly.  
In my view, such letter can not bestow any right on the petitioner extending the limitation period for filing the appeal in a case where no maintainable appeal was pending before the BLRC. It appears that such letters were issued in all cases of the petitioner irrespective of the fact whether any maintainable appeal was pending before the BLRC or not.  In this particular case no maintainable appeal was pending before the BLRC and appeal filed on 20.4.2004 was nonest.  Hence letter dated 7.7.2009 is not relevant document for Limitation Purpose in the case of the petitioner. For considering the Limitation Period in the present appeal, the relevant order is of the DSA dated 17.2.2004.  The appeal was filed in this office on 17.8.2009.  There does not appear to be any reasonable cause for such a long delay in filing the appeal.  At the most reasonable cause to some extent has been established by the petitioner upto 1.6.2005, when the petitioner was directed to make the mandatory deposit of 10% of the balance amount.  No reasonable cause has been established by the petitioner for delay in filing the appeal beyond this period. Consequently, the application for condonation of delay is rejected.



The appeal is dismissed.
    







(Mrs. BALJIT BAINS)
Place: Chandigarh.  


               Ombudsman,
Dated: 28th   October,2010                                    Electricity Punjab








     Chandigarh


